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Comment On The New Tax Law
The new law of Income Tax in the state of Kuwait has been enforced since its publishing in the official Gazette on February 3rd 2008. The new law includes some of the much-awaited amendments, especially some provisions which were obviously affecting foreign companies' activities in the state of Kuwait. The most important amendments in this law are disappearance of implementation of principal of Progressive Tax which used to range between (5%) and (55%) on profits above (KD 5250/--), repealing and replacing it with a Flat Rate Tax of (15%) to be imposed on all income categories.
The new law clearly provides for income sources of foreign companies which shall be taxable moreover, the new Tax Law provides for the permissible deduction of the income, expenses and costs spent to gain this income. This amendment is important because it removes ambiguity which used to be in the past as a result of the absence of transparency in this field. Such amendments have been ratified in December 26th 2007 providing that the new Tax Law shall be enforced at the commencement of the Taxable Period which follows the publication of the Law in the official gazette. The law grants the Ministry of Finance a period of six (6) months to issue the Executive Bylaws, thereupon,  any new amendments shall not be effectual until the issuance of such Executive Bylaws.
This Law was long-awaited to replace the repealed Law which was hindering flow of foreign investments to the State of Kuwait. Kuwait only attracted (110 million US$) of Direct Foreign Investments in the year (2006) according to United Nations Conference on Trade and Development's (UNCTAD) report of the year (2007), by that it is ranked in the last position, with a noticeable difference from Kuwait's other GCC Counterparties. For instance, the Direct Foreign Investments in the United Arab Emirates in the Year (2006) reached about (8.3 billion US$), and the Kingdom of Saudi Arabia (18 billion US$). By that, Kuwait’s share of the total flowed investments to Gulf Countries in the year (2006) is only (0.3 %) despite the fact that the contribution of the Kuwaiti economy to Gulf Countries’ Gross Domestic Product (GDP) is (14%). Undoubtedly there is a bad need for enhancing investment environment attraction in the state of Kuwait if the country wants to achieve its future expectations to make Kuwait a regional financial center and a center for commercial activities, and the amendment of the TAX Law is a step on the right track to achieve the hoped-for goal.
One of the pros of the new Tax law is that it provides amendments for exempting companies’ revenues, which resulted from circulation operations in the Kuwait Stock Exchange, of income tax whether these operations accomplished directly or indirectly through funds and investment portfolios, in addition to exemption of Kuwaiti agents of foreign companies of tax in case it resulted from trading in foreign commodities for their own interest. Non-Kuwaiti individuals’ income is non-taxable, whereas the New Tax Law is applicable to foreign companies with independent legal entity.
The tax is levied on all foreign companies doing business in the State of Kuwait, except those wholly-owned by GCC nationals, whereas GCC companies with foreign shareholding shall be taxable in accordance with the foreign share. In return, the foreign individuals’ income shall neither be taxable nor the Kuwaiti companies where there is non-Kuwaiti shares, whether such share is contributed by a partner or by virtue of ownership rights, unless such rights are owned by a foreign partner, only then, the share of the foreign partner shall be taxable.

One of the good aspects of the new Tax Law is that it clearly provides for the sources of taxable profit, exactly those profits resulting from any contract partially or completely in performed in the State of Kuwait, amounts resulting from the lease or granting of privilege to use or utilize any trademark, designing a patent, copy right, due commissions or resulting from representation agreements, commercial mediation, profits of the commercial and industrial activity, profits resulting from purchase or sale of properties or goods or rights therein and opening up a permanent office in the State of Kuwait in which contracts of purchase and sale are entered into and profits resulting from leasing any properties and finally profits resulting from service provision.

The new Law provides for what expenses and costs to be deducted, i.e., expenses spent to gain such income, such as salaries, end of service indemnity and the like, taxes, dues except income tax which shall be paid according to this law, assets consumption according to the specified rates in the executive bylaws, gifts donations, aids paid to public local bodies or private licensed within rates determined in the executive regulation and finally expenditures of the headquarter according to the rates specified by the executive bylaws. The new law also clarifies that the profits of the Kuwaiti commercial agents shall not be taxable, while the commissions paid to foreign companies, according to agency agreement which is concluded with it, is subject to income tax, it worth mentioning that revenues of Kuwaiti agents is not taxable as long as these revenues resulted from selling for their own interest.
Majority of foreign companies will witness a diminish in their tax commitments according to the new law, however, companies earning less than (KD 37,500/--) will witness increase in such commitments, where the new law replaced the two minimum rates of tax (5% &10%) with the a unified rate of (15%), in spite of the fact that unifying the rate may generate problems for small investors, however, it is unlikely to have essential effects on investment in the state of Kuwait since most foreign companies’ investments in Kuwait are directed to energy and petrochemicals sectors, which are huge investments and will unlikely be affected by such increase in the tax rates. In regard to small companies which will be affected by this change in tax rates, according to the old law increase of revenues which make it taxable for a higher rate was resulting in subjecting all such revenues for the higher rate of tax; this means that the real rate of tax margin exceeds (100%) and for some companies, this constitutes an essential obstacle for investment in the state of Kuwait, nevertheless, the Flat Rate tax removed such obstacles and made investment decision-making easy. Undoubtedly, the new tax law will contribute to enhancing foreign investments in Kuwait because of the reduction in tax burdens in most cases. It is further expected that the new law shall facilitate several issues for foreign companies through limiting the differences that used to appear in the past, regarding taxable and non-taxable revenues, whereas the new law provides in detail the taxable income sources. In an important development, the new Tax Law exempts foreign companies’ revenues which results from stocks circulation in Kuwait Stock Exchange, aiming by that at increasing investments of international companies and funds in the Kuwaiti stocks, and such a move shall be welcomed and appreciated by managers of international funds.

In spite of the pros of the new amendment, it is unlikely for the new law to make a leap in the volume of foreign investments directed to Kuwait as the local business base is still remarkably narrow. Also, there are non-tax related obstacles that hinder foreign investment and such shall be handled starting with labor laws which have a lot of restrictions and the difficulty faced in possession of plots of land, sluggishness of privatization, burdens of  bureaucracy, even in case of absence of such obstacles the country will be in need for more efforts to promote Kuwait as an attractive investment center, where foreign companies firmly established their regional existence in the markets of neighboring GCC countries so it will be in need for motives more than the current one to convince it to move for a new market.
It is worth mentioning to say that in order to encourage foreign companies and to attract investment in Kuwait, Kuwait has issued law no. (26) of (1995) authorizing the Ministry of Commerce and Industry to establish a Free Trade Zone where many restrictions facing foreign companies such as corporate tax for offices or factories practicing their work inside such zones, hence, the Free Trade Zone was established in the year (1999) in Shuwaikh Port on (55 sq km) of area. It is notable that (90%) of the Free Trade Zone is already rented but most of the working companies are national Kuwaiti companies. As for foreign companies, it seems they did not find an attractive motive to invest in Kuwait Free Trade Zone (KFTZ).
For achieving essential development in commercial and industrial sectors, Kuwait government made another move to prepare the suitable atmosphere for the foreign investment by issuing Direct Investment of Foreign Capital Law no. (8) of (2001). Pursuant to this law, foreign investors who come to the Kuwaiti market can enjoy tax exemption for a maximum period of ten years, nevertheless, this law is still in its preliminary stages and far from the hoped-for goals. At the present time, Foreign Capital Investment Committee, presided by Minister of Commerce and Industry and it includes representatives of the public and private sectors, is controlling all offers for direct investment as it grants incentives in accordance with the said Foreign Investment Law after having studied every case respectively. It should be admitted that attracting foreign investor still faces real and practical obstacles as mentioned above, in addition to multiplicity of concerned governmental bodies that exaggerate in the time taken to grant licenses in addition to sluggishness and complication of bureaucratic procedures required to execute projects after getting the approval; in fact, this is completely contradicting with the goal of the law. This requires reconsidering and limiting the issuance of decisions in one body within the context of an effective tool in one framework combining all concerned bodies in order to ensure coordination and to have the ability to make proper decisions that enable the investor to get the needed facilities without any hindrances.
Furthermore, there are obstacles which shall be surmounted; according to the law of Direct Investment of Foreign Capital, the Council of Ministers enjoys competence to exempt foreign investors from income tax for a maximum period of ten years commencing on the date of establishment of the project. In addition, the explanatory memo of the new Tax Law provides that the latest amendments represent temporary procedures till completion of the integrated and comprehensive tax legislation in the state of Kuwait.
The new amendment includes limited effects on government revenues, while tax revenues imposed on profits of foreign companies doing business in Kuwait reached (49 million Dinar) during the Financial Year (2006- 2007), i.e., (5%) of the total non-oil revenues of that year and about (0.3 %) of the gross revenues. In case of Kuwait’s success in attracting new foreign companies as a result of the tax amendment, the short term effect on revenues of income tax will be probably limited too, as the huge projects with a high capital usually sustain losses in the short term, while many of the existing companies in Kuwait will probably witness retreat in the amount of their tax commitments, and despite of the limited effect on governmental revenues, the recent amendments still constitute a positive step towards creating an investment-attractive tax system in the state of Kuwait.
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